SERVICES Agreement BETWEEN

MENDOCINO COUNTY LODGING ASSOCIATION AND

VISIT MENDOCINO COUNTY, INC.

for the operation and administration of the

business improvement district

THIS AGREEMENT, made and entered into this first day of July 2012 between the Mendocino County Lodging Association (“MCLA”), a California nonprofit corporation and VISIT MENDOCINO COUNTY, INC. (“VMC”), a California nonprofit corporation;

MCLA desires to enter into this Agreement with VMC for the provision of marketing and administrative services relative to the Mendocino County Lodging Business Improvement District (District), Chapter 5.140 of the Mendocino County Code (Code).  VMC shall receive payment for such services according to the terms and conditions as set forth in this Agreement.
THE PARTIES AGREE AS FOLLOWS: 

1. VMC OBLIGATIONS.  VMC’s obligations under this Agreement shall be as follows:

A. Provide District Services.  VMC shall market Mendocino County (County) and Mendocino County lodging properties and administer District services.

VMC shall be responsible for developing, implementing, directing and operating the Marketing and District programs as described in County Code Chapter 5.140.  

Administrative services provided by VMC shall include, but are not limited to, bookkeeping, annual BOD elections, Advisory Board functions, maintaining communications with members including the email list serve, quarterly newsletters, annual membership meeting, Board and VMC meetings, any other correspondence or functions as directed by the MCLA Board of Directors.

VMC shall develop an annual marketing plan for Mendocino County.  Upon approval of the plan by the MCLA Board, VMC shall be responsible for implementing the marketing plan.  

VMC shall select a President/CEO (President) of VMC.  The President shall hire adequate staff to implement the marketing plan and recommendations of the Randall Marketing Study. 
B. Budget and Financial Reports.  VMC shall prepare a budget and submit it to the MCLA Board of Directors on an annual basis.   The first year’s budget is attached as Exhibit B and future budgets shall be similar in detail to Exhibit B.  The budget shall be reviewed and approved on an annual basis by MCLA prior to VMC commencing services for that year pursuant to this Agreement.  MCLA shall make expenditures consistent with the approved budget.  VMC must receive approval from the MCLA Board of Directors prior to making any expenditures that are more than 10% greater than specified in the category subtotals in the budget, e.g. “Total Advertising/Media” and “Total Public Relations”, etc.  VMC shall present an oral financial and progress report to MCLA at each regularly scheduled MCLA Board Meeting.  Every quarter VMC shall present written progress and financial reports to the MCLA Board.  

C. Subcontracts.  VMC shall administer all subcontracts necessary for providing the services described in this Agreement.  VMC assumes responsibility for the contracting of, and payment for, all support services as may be required.  VMC shall comply with all applicable State and County laws and regulations.

D. Indemnification and Hold Harmless.  To the fullest extent permitted by law, VMC shall defend, indemnify, and hold harmless MCLA, and its officers, employees, and agents from and against all losses and expenses (including reasonable attorneys’ fees) incurred by reason of liability imposed by law upon MCLA for property damage, personal injury, or bodily injury, including death, at any time resulting there from, sustained by any person or persons on account of damage to person or property, including loss of use thereof, arising out of or in the consequence of  the performance of this Agreement, provided such injuries to persons or damage to property are due to the negligent acts or omissions of VMC, its officers, employees, agents, volunteers, or any other persons under VMC’s direct supervision and control, or of its subcontractors, or any one directly or indirectly employed by either of them.

To the fullest extent permitted by law, MCLA shall defend, indemnify, and hold harmless VMC, its officers, employees, and agents from and against all losses and expenses (including reasonable attorneys’ fees) incurred by reason of liability imposed by law upon VMC for property damage, personal injury, or bodily injury, including death, at any time resulting there from, sustained by any person or persons on account of damage to person or property, including loss of use thereof, arising out of or in consequence of the performance of this Agreement, provided such injuries to persons or damage to property are due to the negligent acts or omissions of MCLA, its officers, employees, agents, volunteers, or any other persons under MCLA’s direct supervision and control, or of its subcontractors, or any one directly or indirectly employed by either of them.

E. Insurance Requirements.  During the term of this Agreement, VMC shall maintain the following minimum insurance requirements:

(1)
A comprehensive general liability insurance with minimum limits of $1,000,000 combined single limit (CSL), and $1,000,000 bodily injury per occurrence and $300,000 property damage per occurrence covering all bodily injury and property damage arising out of its operations, activities and/or special events, under this Agreement.

(2)
For vehicles owned by VMC, automobile insurance covering all bodily injury and property liability incurred during the performance of this Agreement with minimum coverage of $500,000 for property damage per accident and bodily injury for each person. 

(3)
Workers’ compensation insurance covering all VMC’s employees.

Said policies shall name MCLA as an additional insured and shall constitute primary insurance as to MCLA, and its officers, agents and employees, so that any other policies held by MCLA shall not contribute to any loss under said insurance under the stated limits. Said policies shall provide for thirty (30) days prior written notice to MCLA of cancellation or material change.

Certificates or other sufficient proof that these insurance provisions have been complied with must be submitted to MCLA.

F. Corporation Status.  VMC shall perform its obligations under this Agreement and shall be responsible for any federal, state, and local taxes and fees applicable to payments made to VMC hereunder.  VMC shall take all actions necessary to maintain itself as a corporation in good standing with the State of California. 
G. Assignment.  VMC covenants and agrees that it will not assign or transfer its rights or obligations under this Agreement, either in whole or part, without first obtaining the written consent of MCLA; such consent may be granted or denied at the sole discretion of MCLA.  Any attempt by VMC to assign or transfer its rights or obligations without such written consent shall be null and void.

H. Assets of the District.  Pursuant to State law, in the event that the District is disestablished or otherwise discontinued, then the existing assets shall only be used to pay MCLA any outstanding sums due to it from the District.

I. Independent Contractor.  VMC and all of VMC’s employees are independent contractors relative to MCLA and no relationship of employer-employee exists between the parties hereto.  

The VMC President/CEO and all other VMC personnel shall not be entitled to any benefits payable to employees of MCLA.  MCLA is not required to make any deductions or withholdings from the compensation payable to VMC under the provisions of this Agreement and is not required to issue W-2 Forms for income and employment tax purposes for any of VMC’s assigned personnel.

VMC hereby indemnifies and holds MCLA harmless from any and all claims that may be made against MCLA based on any contention by a third party that an employer-employee relationship exists by reason of this Agreement.

J. VMC Not Agent of MCLA.  Neither VMC nor any of VMC’s employees, agents, representatives or subcontractors are or shall be considered to be agents of MCLA in connection with the performance of VMC’s obligations under this Agreement, or for any other purpose.

K. Conflicts of Interest.  No person on the VMC Board of Directors shall be compensated for services by VMC or its subcontractors.

L. Bylaws.  VMC shall adopt bylaws that provide that VMC’s Board of Directors shall be comprised of exactly ten members, five of whom shall be members of the Board of Directors of MCLA and appointed by MCLA, and five of whom shall be on the Board of Directors of the Mendocino County Promotional Alliance (MCPA) and appointed by MCPA.  The MCPA appointees shall be two wine, one chamber, one from the arts community and one representative not of the other categories.  If the bylaws of VMC are amended to change this Board composition, MCLA shall have the right to immediately terminate this Agreement.

M. Funding by the County of Mendocino.  Per Section 5.140.250 of the Code, the County is required to provide a fifty percent (50%) match of assessments from the District for countywide promotion.  MCPA currently receives matching funding from the County of Mendocino in an amount equal to 50% of the monies collected in the District (County Funding).  MCPA has entered into an agreement with VMC for VMC to provide services to MCPA.  MCPA has agreed to pay VMC an amount equal to the County Funding.  If VMC receives less than 90% of the County Funding from MCPA or from the County of Mendocino at any time during the term of this Agreement, MCLA shall have the right to immediately terminate this Agreement. 

2.
MCLA OBLIGATIONS.  MCLA’s obligations under this agreement shall be as follows:

A. Disbursements to VMC.  MCLA shall pay VMC per the BID annual report approved annually by the county board of supervisors.   Payments to VMC shall be made on the same schedule as payments to MCLA from the County and shall be paid to VMC within thirty (30) days of receipt by MCLA from the County.  After a year-end final accounting of all activity by VMC is made to MCLA, MCLA shall pay any remaining amounts due that are consistent with VMC expenditures and budget.  If there is an overpayment of funds by MCLA to VMC, MCLA may, at its discretion, apply the funds to VMC’s following year’s activities or request that the funds be returned to MCLA within thirty (30) days.

B. Any and all disbursements made by MCLA to VMC are contingent on MCPA’s receipt of the County’s match for countywide promotion.

3.  GENERAL PROVISIONS

A. Notices.  Any notice, tender, delivery, or other communication pursuant to this Agreement shall be in writing and shall be deemed to be properly given when delivered or mailed in the manner provided in this paragraph to the following persons:

MCLA:

Mendocino County Lodging Association 

PO BOX 300

Fort Bragg, CA 95437

Attn: President of Board of Directors




     

VMC:


Visit Mendocino County, Inc.






120 S Franklin Street






Fort Bragg, CA 95437






Attn: Chair of Board of Directors

Any party may change that party’s address for these purposes by giving written notice of the change to the other party in the manner provided in this section.  If sent by mail, any notice or other communication shall be effective forty-eight (48) hours after it has been deposited in the United States mail, with postage prepaid, and addressed as set forth above.

B. Term and Termination.  The term of this Agreement shall be from the date of execution first noted through July 1, 2015, unless the District is terminated earlier in which case this Agreement shall otherwise automatically terminate. 

If at any time during the term of this Agreement the MCLA Board determines VMC is not providing the services described in this Agreement, MCLA Board shall notify VMC in writing of VMC’s failure to meet its obligation pursuant to this Agreement.  The notice shall detail the specific reasons for MCLA’s determination.  Within thirty (30) business days of receipt of the notice, VMC shall prepare a written, detailed response to MCLA which shall include a description of any corrective measures.  If after VMC’s response is completed, VMC does not fulfill its obligations pursuant to this Agreement, MCLA may terminate the Agreement upon sixty  (60) days written notice.  If MCLA determines there has been misappropriation of funds, malfeasance, or a violation of law in connection with the management of the District pursuant to Streets and Highways code section 36550, MCLA may terminate this Agreement by mailing a notice in writing to VMC, giving VMC sixty (60) days written notice of MCLA’s intent to so terminate.  If the District is terminated for any reason, this Agreement shall automatically terminate.

C. Amendments. No amendment, waiver, or modification of this Agreement shall be binding unless it is in writing and signed by both VMC and MCLA and dated subsequent to the date hereof.  Performance of work by VMC and/or acceptance of payment by VMC for work performed and/or work to be performed for MCLA beyond the scope of this Agreement does not constitute acceptance by MCLA of amendments or modifications to this Agreement nor shall they be binding.
D. Alternative Dispute Resolution.  If a dispute arises out of this contract, and if the dispute cannot be settled through negotiation, the parties agree first to try in good faith to settle the dispute by mediation before resorting to arbitration.

E. Binding Arbitration.  All disputes arising out of this Agreement shall be submitted to binding arbitration. The arbitrator shall be selected in accordance with the rules of the American Arbitration Association. The arbitrator's award shall be final, and judgment may be entered upon it by any court having jurisdiction thereof.

F. Governing Law.  This Agreement and the legal relations between the parties shall be governed by and construed in accordance with the laws of the State of California.

G. Waiver.  The waiver by any party to this Agreement of breach of any provision of this Agreement shall not be deemed a continuing waiver or a waiver of any subsequent breach of that or any other provision of this Agreement.  

H. Entire Agreement.  This document, including the Resolution and the Ordinance, contains the entire Agreement between the parties and supersedes whatever oral or written understanding they may have had prior to the execution of this Agreement.

I. Severability.  If any portion of this Agreement or the application thereof to any person or circumstance shall be invalid or unenforceable to any extent, the remainder of this Agreement shall not be affected thereby and shall be enforced to the greatest extent permitted by law.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed.






VISIT MENDOCINO COUNTY, INC.






By:  ____________________________________







Chair of Board of Directors






Date:___________________






MENDOCINO COUNTY LODGING ASSOCIATION






By:  ____________________________________






President of Board of Directors






Date:____________________
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